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sistant Attorney General Pascoe:

i
}! am writing in response to your letter of December 27, 2010, to Mr. Gary N. Miller
ile Corporation concerning the complaint that was lodged against Qracle by the

4| Industry Association (SIA). Oracle appreciates the opportunity tq respond to SIA’s
ons, which are factually inaccurate in many respects and legally without merit. We
¥ dent that once we correct the facts your office will have no concerns about the
of Oracle’s service policies.

i}
|

Background and Context

racle has been one of the world's largest business software providers for many
s the S1A notes, Oracle acquired Sun Microsystems, which was primarily a

ibr hardware vendor, in January 2010. For several years prior to the acquisition, Sun
liggling to compete and remain relevant as a provider of computer servers and storage
) The markets in which Sun servers and storage systems are sold are intensely

tive, and Sun had fallen behind IBM, Hewlett-Packard and its other rivals. Oracle
ISun with the stated intention of revitalizing Sun’s server and storage systems

dkes (including their support components), and we think everyone Y ould agree that
this l“ to the great relief of Sun’s customers. Customer response to the G[Sracle-S\m

fion has been overwhelmingly positive.
|

ll

[Upon acquiring Sun, Oracle carefully reviewed all of Sun’s busingss practices and
made -;lJn anges where changes were needed. Oracle believes that Sun’s struggles as an
indepe dent company were partly attributable to comparatively weak business practices,
includifpg a surprising departure from industry best practices concerning intellectual property

1 “ ing and customer support. One manifestation of this was that Sun’s support
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i’ important fact.

4 gave away much of the competitive advantage that the developer pf the Sun IP ought
in servicing and supporting Sun products. Over the past year, Ordcle has been

in a broad effort to improve the service and support for Sun hardyvare products, and
ealign Sun’s IP and customer support policies with industry norms. To a very large
hat effort simply brings Sun’s policies in line with Oracle’s pre-ekisting policies for
that it provides on its many software products. We appreciate thaf both efforts are

ing to Independent Service Organizations (ISOs), who fared better{when Sun was less

tive and less protective of its IP. Oracle, however, is focused on dustomers rather
petitors, and on putting the Sun server and storage businesses bagk on a solid

itive footing. In these markets, the quality of a vendor’s service arld support and the
tt of owning and operating a server or storage system (which includes support) are
|t as important to one’s competitiveness as the quality and performance of the

e. Oracle is known for superior customer service and support, and it is committed to

% the support for Sun hardware products and all of Sun’s business practices up 1o its

We also need to state at the outset that it is misleading for SIA to gortray these issues

t ‘‘hardware maintenance.” That term suggests that supporting computer server and
ellsystems can be compared to auto maintenance where most service involves repairing

tioning hardware (the car) with parts and labor. That is incorrect.| Server and storage

2 physically consist of hardware and several kinds of copyrighted spftware, all of

¢ intricately and inextricably linked. The hardware sometimes malfunctions and

; the more traditional kind of “break-fix” service, but on the wholelit is quite reliable.

¢-oriented, encompassing issues such as whether the software has been updated, than

oken or malfunctioning hardware. In fact, many customers would say that the
value in a support agreement is access to software updates, rangirng from complete
ions of the operating system (akin to moving from Windows Vista to Windows 7),
revisions and bug fixes. Those are neither literally nor by any analogy “hardware

We mention this because SIA clearly conflates software-related setvice with

ire maintenance’ when it sizes the affected market (at over §5 bi]:J‘on per year), and

portantly when it articulates its complaints. True “hardware maintenance’” would
a fraction of that market. Furthermore, as we explain below, SIA has no arguable

a5is to complain about Oracle’s efforts to steward its software assets, most, if not all,

have IP protection. We believe SIA adopts the term “hardware maintenance” to

BIA’s Contenfions

BIA’s complaints are vague in a number of ways, but we understand SIA to be
i all of the following:
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Oracle forces customers into an ‘“all or nothing’ decision eithe
and support completely from Oracle, or not at all. As SIA puts

not allow a customer to split its service requirements between
ISO.”

Oracle has imposed this “all or nothing” choice on the existing

than Oracle now provides. In other words, the policy changes
made are retroactive.

customers.

and then wants to return to Oracle support.

lifor their “system,” including all hardware and software, or “opera
#f which covers support for the Oracle Solaris, Oracle Linux, and O
systemy
costs 1
8 Al
percet
“hard i]
third o il
consistg

SIA ha ! any grounds to complain.

percent of the net hardware cost per year, while operating system
t of the net hardware cost per year, Therefore, a customer that wi

hardwa
Oracle

http://www.servicenetwork.org/mews/bill_of_rights.php (“Choice
ice agreement shall not be a requirement for software support, inc
ating system, special purpose software, or application support.”).
fuch requirement.

of Sun customers who bought Sun hardware expecting more sg

Oracle charges reinstatement fees where a customer goes off G

Oracle does not force customers into an “all or nothiong” d

See http://www.oracle.com/us/support/premier/index.html. Full

- to take service
it, “Oracle will
Dracle and an

mstalled base
rvice flexibility
Oracle has

Oracle will not provide back-up “time and materials”™ service t¢p ISO

racle support

rrstanding of Oracle’s policies. The third and fourth contentions afe more accurate,

raise serious legal

ecision.

IA is incorrect when it states that Oracle will not provide any seryice to a Sun
ate customer if it patronizes an ISO. In fact, one need search no further than Oracle’s
ite website to see that Oracle allows customers to choose either comprehensive

ling system”

racle VM operating
system support
support only costs
shes to obtain

e maintenance” from ISOs would chose operating system support only, save one-
the cost of full system support, and move on from there. This appears to be fully
t with SIA’s “Hardware Maintenance Bill of Ri ghts,”! so we do not understand why

51A also claims that Oracle requires Sun hardware customers to puyt all of their Sun
te under Oracle support. This is true in part, but SIA’s point is mis
phasing in a new requirement that disallows the practice of putting some but not all

leading overall.

of a hardware
uding
Oracle imposes
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isition cost of the hardware that is under support. Once a custom
£ss to an array of resources, many of which are not tethered to p
gy as, for example, a replacement part might be. That means that a ¢
Z! only a subset of its Sun systems has the ability, if not the right, tg
i s and use them for the benefit of other,
fiot uncommon for Sun customers to be paying for support on only

irfg that customers paid for the support they received. Oracle decide:
% to eliminate this “free-riding” opportunity.

That said, Oracle does not require Sun hardware customers to put
fe under Oracle full system support, i.e., the top-level, 12% per ye:
ludes hardware support. The requirement is that, if a customer chg
J every system (other than older, “end-of-life” systems) must be ur
nt. That could be operating system support only, full system supg

g systemn support includes access to software update tools and sec

ride, like telephone “help line™ tecluiical assistauce, but thad is @ 11
e support agreement. We find it bard to understand why ISOs sho

ant amount of business that they are able to pursue lawfully by rea
ent that all systems have at least aperating system support

righted and owned by Oracle. There are some kinds of software s

p.5

ercentage of the
is on support, it
icular hardware
ustomer that
access support

unsupported systems. Oracle discovered that

some of the Sun

hey were using. In fact, it was well-known in the industry that Sun did a poor job

d to change support

al] of their Sun

ir support package
oses to acquire
der some support
ort on all systems

thers.

“gperating system

)'v copyright and
'way. For example,

an provide software updates to any customer, at least not lawfully. Similarly,

urity resources that
upport that ISOs
linor part ol a

11d lose any

son of the

Oracle’s policy changes are generally prospective and do pot affect the

systems.

pport policies will foreclose ISOs from supporting existing Sun h
icy changes are, for the most part, prospective, applying to system
6. 2010, not earlier. The small degree to which they apply to the

be very small, as nearly all of the business opportunity today and

id not mention this.

simply because lines needed to be drawn, and they could not alway
v prospective ways. Therefore, the immediate effects of the chang

irs is to support systems not subject to these policy changes. Itis d

vast majority of the existing opportunity to service Sun hardware

IA’s letter is also highly misleading in suggesting the changes Oracle is making to

ardware systems.

5 purchased after
existing installed

s be drawn in

es on ISO business
for at least the next
isappointing that

~ L
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[The prospective nature of the policy changes is also important legzlly. The courts

te addressed these kinds of issues in antitrust litigation have consistently held that
dtive changes in service policies cannot be attacked under a monopplization or “abuse
inance” theory when, as here, the primary systems markets are co petitive. The

rationale is straightforward: if policy changes are prospective only, customers can choose
not to Wy more hardware (such as Oracle servers and storage systems) if they do not like the
vendorfjs new support policies, creating a “market check” on the vendor’s|behavior that

any claim of monopoly power. The SIA seems to understand this| as it tries to argue
icle is taking away rights that customers expected when they purchased Sun systems.
dioremise of that argument is wrong. These are not retroactive poli¢y changes.

Oracle’s “time and materials” policies are fair and lawful

Dracle has decided not to offer “time and materials” support on Sin servers and
dlsystems. We appreciate this has an effect on ISOs, but with all due respect it is rather
4k for ISOs to complain about it. Oracle is simply defining its own|service offerings—
i rm is entitled to do. There is no legal principle that requires OracEe or any other firm
service in some disaggregated form. It is completely normal and common for
> and systems support to be offered in bundles of services rather than a /a carte.
v reason that ISOs are concerned about this is because some ISOs [like to tell their
krs, particularly those who are worried about going off manufacturer support to get
vice, that if anything goes wrong the customer can go back to the manufacturer to get
llem fixed on a time and materials basis. The ISOs, in other words, use the
turer’s time and material offering against it, as a hedge against the risk of poor ISO
Needless to say, that is not why manufacturers offer time and materials service in
place. Oracle’s role in the marketplace is not to be the ISOs’ safety net. To be clear,
as a broader rationale for this policy change than preventing this behavior, but in all
here is no legal basis to force Oracle to offer time and materials service.

the pro

manuiz

service

4. Oracle’s reinstatement policies are fair and lawful,

Oracle—like the majority of companies that offer support for their own hardware or

e products—charges a reinstatement fee when a customer that has jnot purchased

at all or for some period of time wishes to return a system 1o Oragle support. This is
new—Oracle had this policy long before it acquired Sun—and it Was not inspired by
npetition against Sun. This very common policy exists because support agreements
of this fype are in the nature of insurance contracts by which the customer pays premiums

that re i{] ect a portion of the expected cost of providing service over the lif¢ of the equipment.
ers sometimes want to forego a support agreement during periods when they think

1 not need service, and then acquire support when they are more likely to need it.

d| providers reasonably see that as a way to avoid paying one’s fair $hare of the costs of

g support. They also reasonably worry that the customer w ants t¢ return to service
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becausH it knows something about the performance of the product that suggests it will need a
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Dorian Daley, SYP, General Counsegl

i ~ice in the coming months or years. Furthermore, allowing custgmers to go on and
ice creates “revenue recognition” issues under accounting standards that require
incy in support pricing. For all of these reasons, service providersioften charge a
ment fee before they put unsupported hardware or software back pn support. In part
b deter the gamesmanship in the first place, in part it is to be comp
¢lunsupported products will require more service going forward,

h the accounting issues. It is normal, customary, and in no way illegal.

nsated for the risk
in part it is to

brs that they can return to the manufacturer’s service without penalty if they are

id¥ied with ISO service. In that respect, SIA’s complaint is another {nanifestation of
tmbers’ desire to position Oracle service as a cosi-free hedge agai
fipatronizing an ISO. We understand their position, but it is not a §
t that should be occupying the Department of Attorney General’s{time.

t the perceived

e hope and trust this has satisfactorily answered your questions. | Please do not -

i 15 contact me should you require further information. I can be reached at 650-

0. You can also contact my colleague, Jeff Ross, at jeff.ross@ordcle.com or 781-
349. Thank you in advance for the courtesy and cooperation.




